ABSTRAKT

V predklddané praci se zabyvam zejména rozborem uplatnéni sméne¢ného naroku ve
sporném fizeni, analyzou koncepce a podstaty sménec¢ného rozkazniho fizeni, pfipravovanou
zménou jeho Upravy, kterd by zachovala podstatu sménecného rozkazniho fizeni, ale zaroven
by neporusovala prava zalovanych na spravedlivy proces a rozlozenim dikazniho bfemena
Viizeni o zaplaceni sménecného naroku. Zakladni rovinu informaci o pribcéhu fizeni
vedeného o zaplaceni sménecného naroku predkladam v podobé popisu procesu. Obecnym
otazkam, které nemaji zadny sty¢né body s tématem prace, které fizeni o zaplaceni
sménecného naroku nijak neodliSuji od jinych fizeni a které nesouvisi s nékterym
Z problémovych faktor uplatnéni a projednani smeéne¢ného naroku, se vénuji jen okrajove
cestou poskytnuti zakladnich informaci. Specifika a problémové jevy fizeni o zaplaceni
sménecného naroku rozebirdm podrobné. V rdmci rozboru pravni Upravy fizeni o zaplaceni
sménecného néaroku identifikuji a analyzuji problémova mista pravni Upravy a nasledné
hledam jejich vyklad umoznujici vhodna feseni.

V tvodu rozboru fizeni vedeného o zaplaceni sménecného ndroku se zabyvam
problematikou pravomoci a ptislusnosti soudd v fizeni o zaplaceni sméne¢ného naroku. Dale
Vtéto pasazi prace predkladam klasifikaci moznych zplsobii projednani uplatnéného
sménecného naroku ve sporném nalézacim fizeni. Tyto zpiisoby jsou tfi — sménecné rozkazni
fizeni, prosté nalézaci fizeni a prosté rozkazni fizeni. Kazdé z t€chto procesnich platforem,
V jejichZ ramci lze uplatnény sménecny narok vyfidit, vyhrazuji odpovidajici prostor. V praci
se zaméfuji zejména na sménecné rozkazni fizeni, které je vytvoreno jako specificka procesni
platforma pro uplatnéni sménecnych narokii. Rozbor sménecného rozkazniho fizeni povazuji
za nosné subtéma prace. Pfiméfenou pozornost veénuji specifickym aspektim prostého
nalézaciho fizeni, v némz je uplatnén a projednan sménecny narok. S ohledem na absenci
specifik a téméf nulovou praktickou vyuzitelnost poznatkli o prostém rozkaznim fizeni,

vV némz je uplatnén sménecny narok, se timto specifickym fizenim zabyvam jen okrajové.

V praci se vénuji zejména charakteristice a popisu prib&hu sméne¢ného rozkazniho
fizeni, které je vysoce specifické a vymyka se obvyklému rezimu rozkaznich fizeni. Zabyvam
se rovnez problematikou specifické koncentrace sménecného rozkazniho ftizeni, kterou
nepovazuji v jeji stavajici podob¢ za divodné a opodstatnéné aplikovanou. Mam za to, Ze
koncentrace sménecného rozkazniho tizeni je pfili§ striktni, Zalovaného omezuje v mozZnosti
vymezit obranu proti uplatnénému naroku nad piijatelnou miru, pfitom ale neni zptsobila
eliminovat pritahy v fizeni. Specifika sménecného rozkazniho fizeni konfrontuji
s komponenty prava na spravedlivy proces s vysledkem, ze pravni Uprava tohoto fizeni
koliduje s ustavnimi pozadavky na spravedlivy pribéh fizeni. Charakteristika sménecného
rozkazniho fizeni vyastuje v rozsahlou kritiku koncep¢niho uchopeni tohoto fizeni. V ramci
této kritiky poukazuji zejména na nevyvazenost smeénetného rozkazniho fizeni, které
nedivodné a bez vazby na hmotné sménecné pravo procesn¢ znevyhodnuje zalovaného. Za



stézejni koncepcni nedostatek sménecného rozkazniho fizeni povazuji fakt, ze sménecny
platebni rozkaz neni v disledku podani namitek zruSen. Takto nastaveny forméat navozuje
extrémni nerovnovahu v fizeni, nebot’ zalovanému neposkytuje dostateCnou kompenzaci za
nekontradiktorni pribéh prvni faze fizeni, v niz soud pfizna uplatnény smeénecny narok
sménecnym platebnim rozkazem, aniz by zalovanému poskytl moznost se k uplatnénému
naroku vyjadfit, v podobé moznosti snadno dosahnout zruSeni sménecného platebniho
rozkazu a nasledného projednéani uplatnéného naroku ve vyvazeném namitkovém fizeni. Za
nepfijatelny povazuji pravni rezim sménec¢ného rozkazniho fizeni, v jehoz ramci neni viibec

projednan uplatnény sménecny narok.

Nasledn¢ se zabyvam rozborem prostého nalézaciho fizeni, kde se zamétuji zejména
na jeho specifika vyvolana pfedmétem fizeni, tedy faktem, ze je uplatnén a projednan
sménecny narok. Vytizeni sménecného naroku v prostém rozkaznim fizeni vénuji jen subtilni
kapitolu, nebot’ pfiznani sménecného ndroku prostym platebnim rozkazem je teoreticky
mozné, v praktickém zivoté se vSak s vydavanim platebnich rozkazt, jimiz by soud ukladal

povinnost zaplatit sménecny peniz, nesetkavame.

Soucasti prace je i rozbor procesni obrany zalovaného proti uplatnéni sménecného
naroku. Defenzivu zalovaného v fizeni o zaplaceni sménecného naroku funkéné klasifikuji na
obranu vedenou popiranim skutkovych tvrzeni, uplatnénim namitek a pravni argumentaci.

Konstatuji i moznost obrany uplatnénim vzajemného ndroku a procesnim zapoctenim.

Dalsi ¢ast prace vénuji nékterym vécnym aspektlim fizeni o zaplaceni sménecného
naroku. Pozornost vénuji zjiStovani skutkového stavu v fizeni o zaplaceni sménecného
naroku, kdyZ upozoriiuji zejména na pasaZ vénovanou problematice miry diikazu a vyuZivani
skutkovych domnének. Druhym znosnych subtémat prace (vedle rozboru sménecného
rozkazniho fizeni) je problematika dilkazniho bfemena v fizeni o zaplaceni sménec¢ného

naroku.

Neptehlédnutelnou ¢ast prace predstavuje kriticka analyza rozhodovaci praxe soudd.
V praci poukazuji na nediivodné nepfipusténi procesniho zapocteni ve sméne¢ném rozkaznim
fizeni, na nekorektni vyuZivani skutkovych domnének pifi zjiStovani skutkového stavu
a polemizuji s neochotou soudd vyuzivat ve sméneném rozkaznim fizeni rozsudek pro
zmeskani a rozsudek pro uznani. Rozsdhlou pasdz prace predstavuje kritika nespravné

rozhodovaci praxe soudll v oblasti rozlozeni diikazniho biemena.

Prace obsahuje exkurs do dvou zahrani¢nich pravnich Uprav a jimi upravenych
specifickych fizeni, ktera jsou vytvofena pro uplatnéni sméne¢ného naroku nebo jsou pro
uplatnéni sménecného naroku vhodnd, konkrétné do pravni upravy Spolkové republiky
Némecko a Rakouské republiky. V ramci deskripce zrychlenych fizeni v némeckém civilnim
procesu rozebirdm upominaci, sménecné upominaci, listinné a sméne¢né tizeni. Z rakouského

civilniho procesu ptedstavuji smeénecné prikazni fizeni.



V praci prezentuji své navrhy de lege ferenda a vyjadfuji ndzor na cast vécného
zaméru piipravovaného civilniho fadu soudniho, kterd se zabyva sméne¢nym rozkaznim
fizenim.

V publikaci vyuzivam zejména metody analyzy, a to zejména analyzy kritické,
indukce, dedukce a deskripce.

ABSTRACT

In the submitted habilitation thesis | deal mainly with analysis of applying claims arising from
a bill of exchange in contentious proceedings, analysis of the conception and the core of bill
of exchange order proceedings, upcoming changes of the legislation that would uphold the
essence of the bill of exchange proceedings but would not attack the right to a fair trial and
layout of the burden of proof in disputes arising from a bill of exchange. | present the base
plane of information on the course of the proceedings by a description of the procedure. The
broad questions which has no connection to the topic of the habilitation thesis and which are
not specific to proceedings arising from a bill of exchange from other (general) kinds of
proceedings and are not connected to problematic factors of applying of claims arising from a
bill of exchange are pursued only by basic information. Specifics and problematic phenomena
of proceedings arising from a bill of exchange are analysed in detail. I identify and analyse the
problematic points in the analysis of the legal regulation of proceedings arising from a bill of
exchange and find their suitable solution interpretation.

At the beginning of the analysis of proceeding to pay the bill of exchange claim | deal with
the problematic of court’s jurisdiction in such proceeding. Then I present classification of
possible ways of applying claims arising from a bill of exchange in contentious proceedings at
the beginning of the analysis of proceedings arising from a bill of exchange. They are three —
bill of exchange order proceedings, plain first instance trial and plain order proceedings. |
provide each of these procedural platforms with sufficient space. | focus on a bill of exchange
order proceeding that was created as a specific procedural platform for applying claims
arising from a bill of exchange. | consider the analysis of bill of exchange proceedings as a
main subtopic of the thesis. | pay appropriate attention to specific aspects of plain first
instance trial which is aclaim arising from a bill of exchange applied in. Regarding the
absence of specifics and basically no practical usage of the knowledge about plain order
proceedings which would be claim arising from a bill of exchange applied in, | deal with it
only marginally.



| focus mainly on characteristics and description of the course of a bill of exchange order
proceedings which is highly specific and avoid ordinary regime of order proceedings. | also
analyse problematic aspects of specific concentration principle of abill of exchange
proceedings which | do not consider applicated reasonably and substantiated. It seems to me
that concentration principle of a bill of exchange proceedings is too strict, it restricts a
defendant in the possibility of substantiation of defence against an applied claim too much, on
the other hand, it does not prevent delays of proceedings. Specifics of a bill of exchange order
proceedings are confronted with components of the right to a fair trial. 1 conclude that it
collides with constitutional requests on the fair trial. Characteristics of a bill of exchange
proceedings can be widely criticized. Considering the criticism, | point out especially the
imbalance of bill of exchange proceedings that unreasonably and without connection to the
substantive bill of exchange law handicaps the defendant. | consider the fact that a bill of
exchange order is not revoked after objections are submitted as the most serious deficiency of
bill of exchange order proceedings. This sets extreme imbalance in proceedings because it
does not provide the defendant with sufficient compensation for the non-contradictory course
of the first phase of proceedings. In this phase of proceedings, the court grants the applied
claim with a bill of exchange order without it could provide the defendant possibility to react
on the nature of the claim by an easy way to revoke the bill of exchange order and after that to
conduct a balanced proceedings about the defendant’s objections against the bill of exchange
order. | consider regime of a bill of exchange proceedings which can result in the way that the
very claim arising from a bill of exchange would not be considered as unacceptable.

Then | analyse the plain finding proceedings, | focus on specifics caused by the subject-matter
of the proceedings — claim arising from a bill of exchange. Only a subtle chapter of the
habilitation thesis is focused on the conduct of the plain order proceedings in which claim
arising from a bill of exchange could be applied in because it is legally possible to apply claim
arising from a bill of exchange in the plain order proceedings, but it is not a common way.

A part of the habilitation thesis is focused on an analysis of procedural defence of the
defendant against an applied claim arising from a bill of exchange. | classify the defence in
three ways. Defence by denials of factual claims, defence by application of objections and
defence by legal argumentation. The defence can be also conducted by a mutual claim and by
a procedural netting.

Next part of the habilitation thesis is focused on some aspects of a bill of exchange
proceedings. The attention is paid to problematics of finding the facts in the bill of exchange
proceedings. | highlight especially the part focused on the problematics of the standard of
proof and factual presumptions. Another key subtopic (apart from the analysis of bill of
exchange order proceedings) is problematics of the burden of proof in a bill of exchange
proceedings.

Unmistakable part of the habilitation thesis is focused on critical analysis of courts’ rulings. I
highlight unreasonable non-admission of procedural set-off of claims in a bill of exchange



proceedings then incorrect usage of factual presumptions during the finding the facts and |
argue with the unwillingness of courts to use judgement by default and judgement by an
acknowledgement in a bill of exchange order proceedings. A large part of the habilitation
thesis is focused on criticism of improper rulings of courts regarding the layout of the burden
of proof.

The habilitation thesis contains an excursion to two foreign legislations and specific
proceedings created for applying bill of exchange claims or suitable for applying them —
legislations of Germany and of Austria. Description of accelerated proceedings in German
civil procedure is described — in Mahnvervahren, Wechselmahnvervahren, Urkundenprozess
and Wechselprozess also in Austrian civil procedure — Wechselstreitigkeiten.

| present my de lege ferenda opinions in the habilitation thesis and deal with part of the matter
intention of the proposed Code of Civil Procedure which deals with a bill of exchange order
proceedings.

| use mainly the methods of analysis and especially critical analysis, induction, deduction and
description.



